Warrant Article _______

[bookmark: _GoBack]2016 AMENDMENTS
TO THE ZONING ORDINANCE OF THE TOWN OF BOOTHBAY REGARDING COMMUNICATIONS TOWERS


The Zoning Ordinance of the Town of Boothbay shall be amended as follows:

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

1.	Amend Sections 3.9.1.1.3.2,  3.9.2.1.3.2,  3.9.3.1.3.2,  3.9.5.1.3.2 and  3.9.6.1.3.2 of the Zoning Ordinance by adding a reference to Section 3.10.23 of the ordinance in the “Supplemental Standards” column of the Use Table to modify the “Communications Tower” use for the C1, C2, C3, Industrial Park and Maritime Commercial zoning districts.

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

2.	Amend Sections 3.9.4.2.1,  3.9.7.2.1, 3.9.8.2.1,  3.9.9.2.1 and  3.9.10.2.1 of the Zoning Ordinance by deleting “Communications Tower” as a prohibited use in the General Residential, Special Residential, Village, Water Reservoirs Protection and Well Head Protection zoning districts.

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

3.	Amend Sections 3.9.4.1.3.2,  3.9.7.1.3.2,  3.9.8.1.3.2,  3.9.9.1.3.2 and  3.9.10.1.3.2 of the Zoning Ordinance by adding “Communications Tower” alphabetically in the commercial and industrial use/activity column of the Use Table; by adding “C3” [Conditional Use/Use shall maintain a visual buffer strip along any public way] to modify said “Communications Tower” use in the Outside Overlay areas column of the Use Table; and by adding a reference to Section 3.10.23 of the ordinance in the “Supplemental Standards” column of the Use Table to modify said “Communications Tower” use for the General Residential, Special Residential, Village, Water Reservoirs Protection and Well Head Protection zoning districts.


- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

4.	Add a new Section 3.10.23, regarding Supplemental Use Standards for Communications Towers, as follows (additions are underlined and deletions are struck out):

3.10.23  Communications towers

3.10.23.1  Priority of locations.  New communications towers must be located according to the order of priorities as listed below.  The applicant shall demonstrate that a location of a higher priority cannot reasonably accommodate the applicant’s proposed facility.

(1)  Colocation on an existing communications tower or other existing structure (e.g., water tower).
(2)  A new facility on public or private property in the Industrial Park, Maritime Commercial or Bigelow Laboratory Contract Zone Districts.
(3)  A new facility on public or private property in the C1, C2 or C3 Districts.
(4)  A new facility on public or private property in the General Residential (outside of the Bigelow Laboratory Contract Zone District), Special Residential, Water Reservoirs Protection or Well Head Protection Districts.
(5)  A new facility on public or private property in the Village District.

3.10.23.2  Height.

	3.10.23.2.1  Within the General Residential (outside of the Bigelow Laboratory Contract Zone District), Special Residential, Water Reservoirs Protection, Well Head Protection Districts and Village Districts, the standard height limit for a new communications tower or the expansion of an existing communications tower shall be 130 feet as measured from the base of the tower to the highest point of the tower, including any attached receiving or transmitting antennas and devices.  The Planning Board may allow the standard height limit to be exceeded by up to an additional 20 feet, to a maximum of 150 feet, if the increase in height enables the colocation of additional antennas that otherwise could not be accommodated on the tower and results in no material increase in the visual impacts of the tower as determined by the Planning Board.  The Planning Board may also require the height of a tower be reduced down by as much as 20 feet, to a maximum of 110 feet if the Planning Board finds through review that reducing the tower height most effectively screen and mitigate the visual impacts of the tower from surrounding properties, abutters, roadways and public spaces.  When considering a reduction in the maximum tower height, the Planning Board shall ensure that such a reduction still accommodates the colocation requirements of Section 3.10.23.8.

3.10.23.2.2  Within the Industrial Park, Maritime Commercial, C1, C2, C3 and Bigelow Laboratory Contract Zone Districts, the height limit for a new communications tower or the expansion of an existing communications tower shall be 200 feet as measured from the base of the tower to the highest point of the tower, including any attached receiving or transmitting antennas and devices.  The Planning Board may require the height of a tower be reduced down by as much as 20 feet, to a maximum of 180 feet if the Planning Board finds through review that reducing the tower height would materially reduce the visual impacts of the tower from surrounding properties, abutters, roadways and public spaces, including to avoid the need for FAA lighting.

3.10.23.3  Setbacks.  A new or expanded communications tower must comply with the setback requirements for the zoning district in which it is located, or be setback one hundred twenty-five percent (125%) of its height from all property lines, whichever is greater.  This setback requirement may be satisfied by including areas outside the property boundaries if secured by a recorded easement.  The following exceptions apply:
(1)  The setback may be reduced by the Planning Board upon a showing by the applicant that the tower is designed to collapse in a manner that will not harm other property.  The Planning Board cannot reduce the setback by more than 60% of tower height.
(2)  An antenna is exempt from the setback requirement if it extends no more than five (5) feet horizontally from the edge of the structure to which it is attached, and it does not encroach upon an abutting property.

3.10.23.4  Buffering.  All communications towers shall be surrounded by a buffer of dense tree growth and vegetation that screens the facility and minimizes its visual impact from abutting properties, roadways and public spaces.  If the majority of the site is heavily vegetated with mature tree growth and effectively screens the facility, the Planning Board may require the existing vegetation to be preserved, and supplemented with new plantings where necessary, except for the minimum amount of clearing necessary to install the facility and provide access and utilities.  If heavy vegetation and mature tree growth are not present to effectively screen the facility on one or more property lines or from surrounding roadways or public spaces, the Planning Board has the authority to require the tower to be sited in an alternative location on the property that exhibits an adequate buffer or screening that screens the facility and minimizes its visual impact from abutting properties, roadways and public spaces.  The Planning Board has the authority to require the landscape buffer be protected by a landscape easement specifying that the trees within the buffer not be removed or topped, unless the trees are dead or dying.  This landscape easement may include a distance equivalent to 150% of the total tower height, be within the carrier’s lease, and/or apply to buffering and vegetation on other areas of the site that provide effective screening.

3.10.23.5  Visual Impact Analysis.  In order to review and assess the suitability of the proposed buffering of a tower, the optimal tower setback from adjacent property lines, the proposed color, style and height of the tower, and the tower’s overall visual impacts and effects, the Planning Board may require photo simulations and a line of sight profile of the tower within the landscape from a variety of perspectives, including surrounding roadways, abutting properties, public spaces, designated scenic resources as identified in the Comprehensive Plan, and from archaeological and historic resources including, but not limited to, the National Register of Historic Places.  (The analysis of impact on historical and archaeological resources shall meet the requirements of the Maine State Historic Preservation Officer in his/her review capacity for the FCC.)  The Planning Board may require other simulations of the tower height and location within the landscape using a balloon test or similar method typical in the industry.  To assess the extent of the structure’s actual visibility within the landscape, float a brightly colored balloon, or collection of balloons, at the height of the tower or other tall structure and check each previously identified area of concern.  The applicant may be required to provide an assessment via ARC GIS (ESRI software).  Using the visual impact analysis, the Planning Board has the authority to mitigate and minimize the visual impact of a tower by: specifying the required setback and location, requiring changes and/or enhancements to the buffering, and regulating the tower height and style.

3.10.23.6  Tower style.  Tower types shall be limited to monopole-style towers painted in a sky tone above the top of surrounding trees and in an earth tone below tree-top level or stealth towers exhibiting concealed antennas or camouflaging treatment, such as mono-pine towers, as determined by the Planning Board.

3.10.23.7  Lighting.  Towers and attached antennas and devices shall not be artificially lighted, unless required by the FAA or other federal or state agency.  If lighting for such equipment is required, the Planning Board may review the available lighting alternatives and require the design that would cause the least impact to surrounding properties and views.  All other lights installed at the facility shall be mounted less than 12 feet above ground level, located and shielded to minimize light pollution, and illuminated only as necessary for work or safety at the facility.

3.10.23.8  Colocation.  All new communications towers shall be designed and constructed to accommodate the colocation of additional antennas, equipment and facilities on the tower and site.  To meet this standard the applicant, owner and all other tower users shall allow other commercial wireless telecommunication service providers using functionally compatible technology to collocate; shall provide a mechanism for the construction and maintenance of collocated antennas and infrastructure; and shall provide for reasonable sharing of costs in accordance with industry standards.  To ensure colocation and prevent the need for additional new towers within the same coverage area, the Planning Board may require an existing or new tower to be increased in height up to the maximum height allowed and/or make other accommodations in order to provide for colocation.  When designing a tower and site for colocation the facility should be designed to accommodate the inclusion of at least three additional telecommunication service providers and shall have the structural integrity to accommodate these additional antennas and/or an expansion in height of the tower.  The Planning Board may waive the requirement for colocation or the number of additional providers to be collocated, but only after the Planning Board reviews and determines with satisfactory evidence that technical constraints prohibit colocation.

3.10.23.9  Noise.  Noise generated should not exceed limits permitted under local ordinance (per zoning district).  Testing of generators, at separate times, shall be limited to between 8 am and 5 pm, Monday through Friday.

3.10.23.10  Advertising.  No advertising or signage is permitted on communications towers or any attached transmitting and receiving antennas or devices.

3.10.23.11  Coverage.  As part of any proposal, the applicant shall submit a radio frequency coverage analysis showing existing or planned wireless facilities within ten (10) miles of the proposed location.  Maps shall be supplied that indicate on street and in building coverage for both existing/planned sites and the proposed location.  The coverage analysis for the proposed location must show all available optional antenna heights if it is a co-location or all possible antenna heights starting at a minimum of 90 feet if it is a new facility.  The coverage analysis must use each current licensed frequency band by the applicant.  An applicant shall demonstrate that there is inadequate coverage for the area covered by the application.

3.10.23.12  Structural Standards.  New communications towers shall meet all applicable requirements of federal and state regulations and shall be designed and installed in accordance with the standards of the Electronic Industries Association / Telecommunications Industries Association (EIA/TIA) Structural Standards for Steel Antenna Towers and Antenna Supporting Structures (latest edition).

3.10.23.13  Emergency Access.  A new communications tower must install a knox box on the compound entrance and shall provide the Town and its Fire Department with sets of keys to the knox box in order to allow emergency access to the facility by emergency vehicles and personnel.

3.10.23.14  Fencing.  A new communications tower must be fenced to discourage trespass on the facility and to discourage climbing on any structure by trespassers.

3.10.23.15  Existing towers.  Communications towers existing before May 2, 2016 that do not comply with these performance standards or with the use or dimensional requirements of the zoning district in which they are located may continue to be used subject to the nonconformity provisions of this Ordinance.  The addition, removal or relocation of transmitting or receiving devices on such towers does not constitute the expansion or enlargement of the nonconforming use and does not require Planning Board review, provided the total height of the communications tower, including attached devices, is not increased.

3.10.23.16  Abandonment.  A communications tower that is not operated for a continuous period of twelve (12) months shall be considered abandoned.  The CEO shall notify the owner of an abandoned facility in writing and order the removal of the facility within ninety (90) days of receipt of the written notice.  The owner of the facility shall have thirty (30) days from the receipt of the notice to demonstrate to the CEO that the facility has not been abandoned.  If the owner fails to show that the facility is in active operation, the owner shall have sixty (60) days to remove the facility.  If the facility is not removed within this time period, the Town may remove the facility at the owner’s expense. The owner of the facility shall pay all site reclamation costs deemed necessary and reasonable to return the site to its pre-construction condition, including the removal of roads, and reestablishment of vegetation.

Prior to the commencement of any construction, the applicant shall provide the Town with a performance bond or letter of credit in an amount sufficient to cover the cost of removal of the facility if it is abandoned as set forth above, including all site reclamation costs deemed necessary to return the site to its pre-construction condition, such as the removal of any road and reestablishment of vegetation.  The applicant shall maintain such bond or replacement bond/letter of credit in place throughout the time period that the communications tower is in existence.  The performance bond or letter of credit or any replacement performance bond/letter of credit shall be subject to the prior approval of the Town Attorney.  The amount of the performance bond or letter of credit or any replacement performance bond/letter of credit shall be increased by 15% on the first of January every five years.  The owner of the facility may apply to the Planning Board for release of the surety when the facility and related equipment are removed to the satisfaction of the Planning Board.

3.10.23.17  Shoreland zoning.  Communications towers shall not be allowed within the Shoreland Overlay Zone.  However, land within the Shoreland Overlay Zone may be counted toward the setback requirements provided that the siting of the communications tower is outside the Shoreland Overlay Zone.

3.10.23.18  Standard conditions of approval.  The following standard conditions of approval shall be a part of any approval issued by the Planning Board.  Where necessary to ensure that an approved project meets the criteria of this ordinance, the Planning Board may impose additional conditions of approval.  Reference to the conditions of approval shall be clearly noted on the final approved plan, and shall include:

1.	The owner agrees to allow shared use of the tower if another applicant agrees to pay reasonable charges for co-location.  The owner of the communications tower and his or her successors and assigns agree to:
a.	respond in a timely, comprehensive manner to a request for information from a potential co-location applicant, in exchange for a reasonable fee not in excess of the actual cost of preparing a response;
b.	negotiate in good faith for shared use of the communications tower by third parties;
c.	allow shared use of the communications tower if an applicant agrees in writing to pay reasonable charges for co-location; and 
d.	require no more than a reasonable charge for shared use of the communications tower, based on community rates and generally accepted accounting principles.  This charge may include, but is not limited to, a pro rata share of the cost of site selection, planning project administration, land costs, site design, construction and maintenance, financing, return on equity, depreciation, and all of the costs of adapting the tower or equipment to accommodate a shared user without causing electromagnetic interference.  The amortization of the above costs by the facility owner shall be accomplished at a reasonable rate, over the life span of the useful life of the communications tower.

2.	The proposed facility will comply with all FCC standards for radio frequency emissions.  Upon request by the Town, the applicant shall certify such compliance.

3.	Upon request, the applicant shall provide the Town with a list of tenants of the facility.

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

5.	Amend Section 3.3.2, regarding Development and Use Responsibilities, as follows (additions are underlined and deletions are struck out):

3.3 Responsibilities
	● ● ●
3.3.2 Code Enforcement Officer The Code Enforcement Officer shall approve, approve with conditions or deny:
A.	Any request for development or use designated in the Land Use Tables of Sections 3.9.1 through 3.9.10 as requiring a Permit (P); 
B.	Any eligible facilities request under Section 6409(a) of the Spectrum Act, 47 U.S.C. § 1455(a), for modification of an existing wireless tower or base station that does not substantially change the physical dimensions of such tower or base station, as those terms are defined under the Spectrum Act; and
CB.	Any request for development or use not specifically the responsibility of the Planning Board or the Board of Appeals.



- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

6.	Amend Section 3.5.4, regarding Application Review by the Planning Board, as follows (additions are underlined and deletions are struck out):

Section 3.5.4  Application Review by the Planning Board

	● ● ●

3.5.4.7	  Expedited Review Procedures  Notwithstanding any other provision of this Ordinance to the contrary, the Planning Board may expedite the application review process set forth in this Section in order to comply with the federal Telecommunications Act of 1996, 47 U.S.C. § 332(c)(7), and its accompanying rules and regulations, as may be amended from time to time, or any other federal or State law that imposes specific time periods for completion of review of completed Planning Board applications.
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

7.	Amend Section 5.4, regarding Board of Appeals Appeal Procedure, as follows (additions are underlined and deletions are struck out):

Section 5.4  Appeal Procedure

	● ● ●

5.4.14	  Expedited Review Procedures  Notwithstanding any other provision of this Ordinance to the contrary, the Board of Appeals may expedite the application/appeal review process set forth in this Section in order to comply with the federal Telecommunications Act of 1996, 47 U.S.C. § 332(c)(7), and its accompanying rules and regulations, as may be amended from time to time, or any other federal or State law that imposes specific time periods for completion of review of completed Board of Appeals applications/appeals.
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